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Definitions— Flements of a Will. 

1. Define a will. 

A. A will is a written expression of what disposition one wants 
made of one's property after death. 

2. Distinguish between a will and a testament. 

A. Technically a will disposes of realty only; a testament, 
of personalty only. The word *'will," however, is used gener- 
ally to cover both. (Page on Wills, pp. 2-3.) 

3. What are the essentials of a valid will ? 

A. The testator must be of sound mind and full age. The 
statutes of the various States provide what "full age" shall be 
and the essentials of execution and attestation. In the District 
of Columbia males of twenty-one and females of eighteen may 
make a will, and it is sufficient if the testator subscribe the will 
and have two or more witnesses sign as such in his presence. 
As a matter of practice, however, no matter where a will is 
made, it is best to have the testator sign, publish and declare 
the instrument in question to be his last will and testament in 
the presence of the witnesses, and request them to sign as such, 
when they should sign in the presence of the testator and of 
each other. 

4. What property may pass by will ? 

A. All lands, tenements, hereditaments, personalty, and in 

fact every form of property may be the subject of transfer by 
will. 



5. Who may make a will ? 

A. All persons of sound mind and full age. 

6. What is meant by saying that a will is '*am- 
bulatory?" 

A. That it is subject to revocation or change at any time by 
the testator and does not become effective until his death. A 
deed on the other hand, cannot be altered or revoked after it is 
executed and delivered, but takes effect from that instant 
( Page on Wills, pp. 49-50. ) 

7. What was the origin of the laws of inherit- 
ance? 

A. The right of descent to the children or kindred of a dece- 
dent was the first manifestation of the laws of inheritance. 

8. How were these laws of inheritance devel- 
oped ? 

A. Before the reign of Henry VIII a man could only dispose 
of one-third of his property by will — one-third going to his wife 
and the other third to his children. No will of lands was per- 
mitted prior to the reign of Henry VIII. During the reign of 
that monarch, however, the law of wills was considerably ad- 
vanced and a testator was permitted greater freedom of dispo- 
sition. 

9. What is the difference, if any, between a will 
and a testament ? 

A. There is no difference whatever, these two words being 
used interchangeably in the law of wills. 



10. What is the general rule as to the power of 

a testator to exclude his wife and children from a 

share in his estate ? 
A. In most jurisdictions the wife has a dower interest in the 

real estate and a distributive share in the personal estate from 
which she cannot be excluded. Subject to this right of the wife, 
the general rule is that a testator can, by making other dispo- 
sition of his estate, exclude his wife from a share in it, and he 
can entirely exclude his children therefrom. 

11. What is the rule now generally prevailing as 
to the capacity of a married woman to make a valid 

will? 

A. In almost all jurisdictions she can now dispose of her own 
real and personal property by will as freely as if she were ai/eme 
sole. In the District of Columbia she can even dispose of her 
real estate by will so as to depnve her husband of his estate by 
the curtesy. (D. C. Code, sec. 1159; Bigelow on Wills, pp. 113, 
114, 116.) 

12. If one dies intestate as to part or all of his 
property, to whom does it go ? 

A. Subject to such rights as the husband or wife, if any, may 
have, the real estate descends to the heirs at law. while the per- 
sonalty is distributed among the next of kin. 



II.— Various Kinds of Wills. 



13. What is a nuncupative will ? 

A. It is a will made orally by a testator in extremis before the 
requisite number of witnesses and afterwards reduced to writ- 
ing. (Bigelow on Wills, pp. 63-64.) 



14. Are nuncupative wills valid in the District 
of Columbia? 

A. Section 1634 of the Code D. C. provides: *'No nuncupa- 
tive will hereafter make shall be valid in the District; but any 
soldier being in actual military service, or mariner being at sea, 
may dispose of his movables, wages, and personal estate by 
word of mouth; provided, that such disposition shall be 
proved by at least two witnesses who were present at the mak- 
ing thereof and were requested by the testator to bear witness 
that such was his last will, nor unless such will were made in 
the time of the last sickness of the deceased, and the substance 

thereof reduced to writing within ten days after the making 
thereof." 

15. What is a holographic will ? 

A. It is one written entirely by the testator and signed by 
him. 

16. What at common law was its peculiar char- 
acter ? 

A. Such a will at common law was valid without attesting 
witnesses. (Schouler on Wills, sees. 9, 255.) 



III.— Legacies and Devises. 



17. Define a devise. 

A. A gift by will of realty. 

18. How does it differ from a bequest ? 



I A. A bequest is a gift by a will of personalty; though a gift 

would not fail merely because the testator did not use these 
words with technical accuracy. 

► 

19. Define a legacy. 

A. A legacy is a bequest of a sum of money. 

20. How many classes of devises and legacies are 
there? 

A. Three: Demonstrative, specific, general. 

21. What is meant by a general legacy or devise ? 

A. One which may be satisfied by any part of the testator's 
estate, corresponding either in value or general description to 
the provisions of the will; its characteristic is that it does not 
attempt to dispose of specific pieces of property. ( Bigelow on 
Wills, pp. 206-7, 212-3.) 

22. What is a specific legacy or devise ? 

A. A gift of a particular, specified and determined piece of 
property; it differs from a general legacy or devise in that it is 
not to be paid out of the estate generally, but solely by deliver- 
ing to the beneficiary the specific thing given by the will. (Page 
on Wills, sec. 768. ) 

23. What is a demonstrative legacy ? 

A. One which is made payable out of certain specified prop- 
erty either real or personal. (Page on Wills, sec. 770 ) 

24. What is the rule as to payment of interest on 
these three classes of legacies by an executor ? 
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A. General and demonstrative legacies do not begin to bear 
interest for the benefit of the legatee until one year after the 
death of the testator; any interest earned during the year fol- 
lowing the death of the testator belongs to the estate. Specific 
legacies on the other hand, bear interest from the death of the 
testator, that is, the legatee of such a legacy is entitled to all in- 
terest accruing from this legacy from the date of the testator's 
death. 

25. Can a person who has accepted a legacy or 
devise under a will contest the same ? Give season. 

A. No, for by accepting anything under the will he in effect 
admits its validity and is thereafter estopped to deny it, unless 
he first returns the gift so received. (Madison v, Larmon, 170 
111. 65; Miller's Estate, 166 Pa. St. 97.) 

26. What is abatement ? 

A. The failure in whole or in part of a legacy because of the 
insufficiency of the testator's estate, after payment of debts, to 
meet the same. 

27. What is meant by a donatio mortis causa f 

A. A donatio mortis causa occurs when one apprehending 
immediate death gives or causes to be given to another the pos- 
session of personal property to keep in the event of his death. 
Such a gift reverts to the donor if he survives and is not valid 
as against creditors. 

28. At common law are bequests of burial lots 
valid ? 

A. No, they were invalid as they created perpetuities. 
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29- Are they valid now in the District of Colum- 
bia? 

A. Yes, they are now valid, being considered as for charit 
able uses. 

30. What is the greatest period during which a 
trust estate created by a will may continue ? 

A. It shall continue only for the period required to fulfill the 
purposes of the trust. 

31. Can foreign corporations acquire and hold 
lands by devise ? 

A. Yes, the comity between the States now permits foreign 
corporations to acquire and hold lands by devise provided their 
charters allow them so to do and no prohibition is found in the 
laws of the domestic state. 

32. If in a will there is a declaration that be- 
quests are made upon the condition that the legatee 
acquiesce in the provision of the will and he does 
not so acquiesce what is the result ? 

A. The legatee forfeits his legacy. (Smithsonian Institute v, 
Meech, 169 U. S. 398. ) 

33. Explain the effect of the following devise. 
Upon my death my estate shall descend to my law- 
ful heirs and should I die without issue it shall re- 
vert to my estate. 

A. In such a case the word * 'heirs** has been held to be in- 
tended to be restricted to mean * 'heirs of the body" and hence 
the devisee would under the common law take an estate tail 
general. 
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34- What is the meaning of the term **debts" in 
a will ? 

A. It means all obligations contracted before death, but does 
not include liabilities arising after testator's death or charges 
imposed by law. 

35. Is a bequest to the **heirs'' of a living person 
named in a will valid ? 

A. Yes, this has been held sufficiently to describe the person 
intended by the testator, although technically speaking no one 
is the heir of a living person. (Barber v, R. R., 166 U. S. 83. ) 

36. Are bequests for religious purposes valid in 
the District of Columbia > 

A. By section 1635 of the Code it is provided: "No devise or 
bequest of lands, or goods, or chattels, to any minister, public 
teacher, or preacher of the gospel, as such, or to any religious 
sect, order, or denomination, or to or for the support, use or 
benefit of or in trust for any minister, public teacher or preacher 
of the gospel, as such, or any religious sect, order, or denomi- 
nation shall be valid unless the same shall be made at least 
one calendar month before the death of the testator.*' 

37. What is a lapsed legacy or devise ? 

A. One originally valid, which would have taken effect if tes- 
tator had died upon the execution of the will, but which fails 
because the legatee or devisee in some way becomes incapable 
of taking under the will before the legacy or devise vests. The 
death of the beneficiary is the most frequent cause of such a 
lapse. 
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38. Has the doctrine of lapse been modified by 
statute ? 

A. Yes, in many jurisdictions, provision is made against its 

applying in certain cases, as where the beneficiary is a relative 

of the testator and leaves issue surviving at the death of the 
testator. 

39. If a legacy or devise lapses and no other dis- 
position is made of it in the will, what is the effect ? 

A. The testator dies intestate as to that property. 

40. What portion of an estate, in the absence of 
an express provision by will, is first chargeable 
with the payment of the debts? 

A. The personal property must first be used; if that is insuffi- 
cient, the real estate must be sold to provide funds. 

41. If, after the payment of debts, a testator's 
estate is insufficient to pay off all his legacies and 
devisees in full, which must abate first ? 

A. The legacies given in the residuary clauses, if any. The 
general legacies will next abate pro rata, 

42. What is the rule as to demonstrative lega- 
acies ? 

A. A demonstative legacy does not fail because of the partial 
or total failure of the fund out of which it is made payable, but 
in such case, it is made up out of the part of the personal estate 
not specifically bequeathed. 

43. What legacies are the last to abate ? 

A. Specific, unless a contrary intention is shown. 
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44- Define ademption. 

A. The destruction of a bequest by the sale or destruction of 
the thing specifically bequeathed, or by delivery by the testator 
in his lifetime to the legatee, or in the nature of an advancement. 

45. At common law, was the term **heirs" nec- 
essary in a will to devise real estate in fee- simple ? 

A. It was not necessary to use the word * 'heirs, " provided 
some words were used making clear the intention to pass the fee 
as to-«ne * 'forever,** **to be his absolutely,** or to **his chil- 
dren forever.** (Toman v. Dunlop, 18 Pa. St. 72.) 

46. What passed at common law if an estate was 
devised without any words to show its duration ? 

A. Simply a life estate. (Vamey v, Stevens, 22 Mo. 331.) 

47. What is the modern rule ? 

A« That a devise of real estate, in the absence of any words 
expressing a contrary intention, is presumed to intend a fee. 
(Page on Wills, sec. 562.) 

48. What is an executory devise ? 

A. An estate created by will to take effect at some future time 
after the testator's death without any reference to the existence 
or continuance of an intermediate estate. 



lY.— Executors and Administrators. 



49. What is an executor? 

A. An executor is one who is named in a will to execute the 
wishes of a decedent along the lines set forth in his will. 
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50. Is a will good which simply nominates an 
executor? 

A. Yes, such will is good even though no direct disposition 
of property is therein made. (Schouler on Wills, sec. 297.) 

51. What is an administrator? 

A. An administrator is one who administers the estate of a 
decedent who has left no will. 

52. What is the difference between an executor 
and an administrator? 

A. An executor is appointed by and receives his authority 
from the will of the testator. An administrator is appointed by 
and receives his authority from the Probate Court. 

53. What is an administrator de bonis non f 

A. He is an administrator appointed where another adminis- 
trator has died or has been discharged, leaving a part of the 
estate unsettled. The words ^*de bonis non'* are abbreviated 
D. B. N. and relate always to goods not already administered. 

54. What is an administrator cum testamento an-- 
nexo ? 

A. Such an administrator is appointed when no executor is 
named or when the executor who is named will, or can, not 
act. The Latin words "'cum testamento annexo'* mean with the 
will annexed, and are abbreviated C. T. A. 

55. What is an administrator de bonis non^ cum 
testamento annexof 
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A. The Latin is abbreviated D. B. N. C. T. A. and such ad- 
ministrator is appointed when an executor has died or been dis- 
charged leaving a part of the estate unsettled. Such adminis- 
tration is upon goods not administered and with the will an- 
nexed. 

56. Can the executor or administrator sue or be 
sued in any other jurisdiction than that of his 
qualification ? 

A. Generally not. , 

57. What is an executor de son tort? 

A. He is one who is neither rightfully executor or administra- 
tor, but who intermeddles with the goods of the deceased and 
takes it upon himself without authority to act as executor for 
the deceased. (Minors Institutes, Vol. 3, Part i, pp. 568-9.) 

58. How must the defect of parties be taken ad- 
vantage of in a suit brought by a foreign adminis- 
trator ? 

A. By demurrer or answer. 

59. What law determines the liability of a foreign 
executor or administrator when he is sued in a court 
of a State foreign to his appointment ? 

A. His liability is determined by the laws of the State where 
he qualified as executor or administrator. 

v.— Construction, Interpretation and Operation 

of Wills. 



60. When there is a latent ambiguity in a will, 
what is the rule as to the admission of extrinsic 
evidence to explain it ? 
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A^ Such evidence is a<^missible. 

6i. How is it if the ambiguity is patent? 
A. In such case, no extiinsic evidence is admissible. 

62. What was the rule at common law as to the 
power of a testator to dispose by will of after-ac- 
quired property ? • 

A. He could dispose of after-acquired personalty, but could 
devise only such real estate as he owned at the time of making 
the wilL 

. 63. What is now the general rule ? 

A. The common law rule has been changed by statutes in 
most, if not all of the States, so that where the intention of the 
testator to pass after-acquired real estate is clear the will ope- 
rates to pass the same. In sojne jurisdictions^ it is provided by 
statutes that where a testator devises all his real estate, the will 
operates to pass after-acquired realty in the absence of any ex- 
pression to the contrary. 

64. How does a court arrive at a testator's inten- 
tion ? 

A. By putting itself, as it were, in the position of the testator 
himself and seeing what his probable point of view would be. 
(Schouler on Wills, sec. 462. ) 

65. What is necessary in order that a will may 
by reference incorporate into itself some other paper 
not a will for lack of execution, as completely as if 
copied in full ? 
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A. The intention to incorporate such paper must be clear, 
the paper must be described as fn existence and so that it can 
be identified; the paper must, in fact, be in existence at the time 
the will is executed and must correspond to the description and 
be shown to be the paper referred to. 

66. What may be called the cardinal rule of con- 
struction of wills ? 

A. The cardinal rule of construction is that the intention of 
the testator is to govern in every case. 

67. Is any particular form essential in writing a 
will? 

A. No, but the language used should be precise and free from 
ambiguity. 

68. Where real estate is required by a will to be 
converted into money, will it be regarded as real or 
personal property ? 

A. It will be regarded as personalty and treated as if it were 
money at the time of the testator's death. 

69. What is the presumption in regard to a tes- 
tator's will ? 

A. A testator is presumed to intend to dispose of his entire 
estate and not die testate as to part and intestate as to the re- 
mainder unless a clear intention to the contrary appear. (Sax- 
ton V, Webber, 83 Wis. 617.) 

70. When a testator leaves two wills neither ex- 
pressly revoking the other which is accepted as his 
last will? 
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A. The one of later date is his last will, but the two may be 
taken together as the true expression of the testator's last 
wishes in so far as they are not inconsistent. 

71. If two or more constructions of a will are 
possible which should be adopted ? 

A. The construction should be adopted which would seem 
best to give the will effect and not which would make it mean- 
ingless. 

72. If the terms of a codicil are ambiguous and 
the terms of the will which it affects are clear which 
will be enforced ? 

A. The codicil in such case if reasonably clear will be en- 
forced in spite of the ambiguity as it expresses the last intention 
of the testator. 

73. What should be the purpose of a court in 
construing a will ? 

A. To ascertain the intention of the testator as it appears 
from a full and complete consideration of the entire will. (Fin- 
lay V. King, 3 Pet. (U. S.) 346.) 

74. What is the word **heirs" construed to mean 
when used in respect to gifts of personalty ? 

A. It is held primarily to refer to those who would be entitled 
to take under the Statute of Distribution— such as children or 
next of kin. 

75. How are statutes allowing the devise of after- 
acquired property construed ? 
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A. They are construed so that the intention need not be ex- 
pressly declared, provided it can be reasonably presumed from 
the will. 

76. If in a will a power is granted to one of two 
trustees and the beneficiaries under the trusts 
thereby created, to remove the other trustee, is such 
a power valid ? 

A. Yes, such a power is valid but its exercise may be reviewed 
in a court of competent jurisdiction. 

77. Where two clauses in a will are so repugnant 
that they cannot be reconciled which governs the 
disposition of property ? 

A. The last clause governs in such a case as expressing pre- 
sumptively the final intention of the testator. ( Page on Wills, 
sec. 470. ) 

78. What is the general rule as to children not 
mentioned in a will ? 

A. They take the share of the estate which would have come 
to them by operation of law had their parent died intestate. 

79. Where a testator has so mixed the words he 
has used as not to give them a sensible meaning 
what will the court do? 

A. The court will transpose or change the words consistently 
with the testator's evident desire. 

80. What eflfect in wills have provisions in re- 
straint of marriage ? 
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A. The general rule is that such provisions are void and of no 
effect. (Schouler on Wills, sec. 603.) 

81. What is the most generally accepted excep- 
tion to this rule ? 

A. The case of a husband leaving property to his widow on 
condition that she does not remarry. ( Id. ) 



VI.— Conflict of J^aws. 



82. What is the doctrine of the conflict of laws 
relating to wills of real and personal property ? 

A. The law of the decedent's domicil {Lex domicili) governs 
the disposition of his personalty and the law of the place where 
it is located governs the disposition of his realty. ( Lex loci rei 
sitce.) (Sickles v. New Orleans, 80 Fed. 868; De Vaughn z/. 
Hutchinson, 165 U. S. 566.) 

83. What law determines the classes of persons 
who succeed to a decedent's personalty ? 

A. The law of the decedent's domicil at the time of his death. 

84. What law determines the persons who suc- 
ceed to a person's realty ? 

A. The law of the place where the real estate is situated. 

85. What law governs the construction of am- 
biguities where a testator domiciled in one State 
makes a will and afterwards changes his domicil 
without revoking the will, and dies in the State of 
the newly acquired domicil ? 
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A. The law of the domicil at the time of the making of the 
will is now generally held to govern. 

86. What law governs the revocation of wills ? 
(a) Of personalty? (b) Of realty? 

A. The law of the testator's domicil governs the revocation 
of a will of personalty. The law of the place where the land 
is situated {lex sitce) governs the revocation of a will conveying 
realty. 

87. Does the fact that a devise of real estate is 
contained in the residuary clause of a will show an 
intention on the part of the testator to pass after- 
acquired real estate ? 

A. It does not necessarily show such an intention, but the 
authorities are in conflict. 



VIL— Election. 



88. What is election ? 

A. It is the right to choose between inconsistent rights. 

89. When is it necessary for a husband or wife to 
elect between rights given by will and those given 
by law? 

A. When it is clear in the will that the rights there given are 
intended to be in lieu of dower or curtesy. 

90. May this right of election be exercised after 
a widow's death by her heirs or personal represen- 
tatives ? 
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A. Not ordinarily, for this right is purely personal. (Page oii 
Wills, sec. 719- ) 

91. How may election be made ? 

A. By filing a written election, or by acts or conduct amount- 
ing in effect to an election, as by taking part in litigation over a 
will, or by accepting a legacy. 



VIII.— Publication and Revocation of Wills. 



92. What is meant when it is said that a testator, 
must publish his will ? 

A. The term "publish** in the law of wills merely means that 
the testator must openly declare in the presence of the witnesses 
that a certain paper is his last will. 

93. Can a will be destroyed and still not be re- 
voked ? 

A. Yes, unless the act of destroying is done animus cancel- 
landi it will not revoke the will; thus where a testator becomes 
insane and destroys his will made while sane, the destruction o^ 
the will does not act as a revocation provided the contents of 
the will can be otherwise proven. ( Bigelow on Wills, pp. 125-6.) 

94. Can a will, made, signed and attested accord- 
ing to law be revoked by the testator? 

A. Yes, the will does not take eflFect until after the death of 
the testator and may be revoked by him at any time during his 
life. 
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95- How may a testator revoke a will? 

A. (i) By cancelling, burning, mutilating, or destroying it 
with the intention of revoking it. (2) By the execution of a 
later willj codicil, or other instrument. (Bigelow on Wills, pp. 
1 17-132.) 

96. What is meant by re-publication ? 

A. This is the act of reviving a will previously revoked or 
changed in some material way by one' or more codicils. 
(Schouler on Wills, sec. 441.) 

97. Can a will which is duly executed be revoked 
by operation of law ? 

A. Yes, in the following cases : 

(a) When the devise is to the testator's heir. 

(b) When the person to whom, or the object for which the 
devise is made, is not sufficiently designated or ascertained 

(c) When fraud, force, or undue influence has been used with 
the testator, so that his will has not been freely exercised. 

(d) When the devise would result in injury to the rights of 
third persons — for example — creditors. 

(e) When the devise is too remote. 

(f ) When the devisee dies before the testator. 

98. Do immaterial alterations act as a revocation 
of a will? 

A. No, they do not. 

IX.— Attesting Witnesses. 



99. If all the witnesses are dead, how is a will 
proven ? 
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A. By proving their signatures and generally that of the tes- 
tator. 

lOO. In such a case what is the effect of the ab- 
sence of an attestation clause? 

A. There is a presumption even in the. absence of an attesta- 
tion clause, that the required formalties were complied with, and 
this presumption is only to be overthrown by positive evidence 
to the contrary. 

lor. What is the usual attestation clause now 
employed in making wills? 

A. Signed, sealed, published and declared by as 

and for his last will and testament in the presence of us, who in 
his presence and at his express request and in the presence of 
each other have hereunto subscribed our names as attesting 
witnesses. 

102. If when a will is offered for probate the sub- 
scribing witnesses have lost all recollection of the 
execution of the will, but identify their signatures, 
what is the result ? 

A. The result in such a case is that the formal execution of 
the will is presumed and the will is admitted to probate. 

103. What is the effect upon the validity of a 
will if one of the subscribing witnesses is a bene- 
ficiary ? 

A. If there are not the required number of witnesses without 
the beneficiary, the will is invalid ; otherwise, the signature of 
the beneficiary can be disregarded. 
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104. What requisites of a will are the subscribing 
witnesses usually required to attest? 

A. The signature of the testator and his capacity to make a 
will; sometimes also his publication of the will. 

105. If one of the witnesses to a will is dead or 
beyond the jurisdiction of the court, how is the will 
proved ? 

A. By the remaining witnesses or witness, if they are avail- 
able. The court might issue a commission to take the testi- 
mony of a witness beyond the jurisdiction. 



X.— Probate and Procedure. 



106. What is the meaning of the word ' ^probate ?' ' 

A. It is the legal proof before the proper tribunal that a cer- 
tain written instrument is the last will and testament of a de- 
ceased person. 

107. What persons may appear for or against a 
will when offered for probate ? 

A. Section 133 of the Code D. C. provides: **Any person, 
although not cited who may be interested in sustaining or de- 
feating the will may appear and support or oppose the applica- 
tion to admit the same to probate.*' 

108. What court of the District of Columbia has 

jurisdiction over the probate of wills? 

A. The Probate Court, which is a branch of the Supreme 
Court of the District of Columbia. 

109. When will a will be admitted to probate in 
the District of Columbia ? 
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A. Section 134 of the Code, D. C, provides as follows: *'If, 
upon the proofs submitted, the court shall be of-opinion that 
the will was duly executed and the testator was competent to 
execute the same, and no caveat shall be filed against the ad- 
mission of the same to probate, the court shall decree that the 
said will be admitted to probate and record/* 

no. What kind of proof is required to establish 
a lost, or destroyed, will ? 
A. The strictest possible proof 

111. Bv whom should a will be submitted for 
probate ? 

A. Usually by some interested party, but any person in whose 
custody the will is must produce it. 

112. What is the inventory of an estate required 
by law and what must it include? 

A. An inventory is a list of all the goods, chattels, moneys 
and credits of a decedent. Section 309 of the Code D. C. pro- 
vides: "Every executor, administrator or collector shall, within 
three months after his appointment, or such longer time as the 
court may allow, make and return, upon oath, into court a true 
inventory of all the goods, chattels, moneys and credits of the 
deceased which are by law to be administered and which shall 
have come to his possession or knowledge; and if the court 
shall think fit; it may also order him to include in the inventory 
all the real estate of the deceased. Provided: That this section 
shall not apply to the cases provided for in sections two hun- 
dred and sixty-four and two hundred and sixty-five of this 
Code." 
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113. If the person entitled to administer an es- 
tate refuses so to do what should the Court do ? 

A. Section 291 of the Code D. C. provides : 

*'If any person entitled to administration shall, in writing, de- 
cline the same, the Court shall proceed as if such person were 
not entitled." 

114. What is an ancillary administrator and 
when is he appointed ? 

A. An ancillary administrator is one appomted by some jur- 
isdiction other than the domicil of the deceased. He is ap- 
pointed when there is a principal administration in the domicil 
of the decedent, and in other States there are creditors and 
estate, real or personal, belonging to the estate. It is called 
"Ancillary" because it is subsidiary or supplemental to the 
principal administration. But ancillary administrators are wholly 
independent of each other and of the principal administrator. 

115. What are the rights of an administrator in 
regard to heirlooms and fixtures? 

A. As heir- looms and fixtures descend to the heirs along with 
the realty to which they are attached or associated, an adminis- 
trator has nothing to do with them. 

116. Can a debt owing by a decedent at the time 
of his death be released by a legacy? 

A. Yes, if a person indebted bequeaths to his creditor a 
legacy equal to or exceeding the amount of the debt, which is 
not otherwise mentioned in the will, it has been held that the 
testator shall be presumed to have intended the legacy as a sat- 
isfaction of the debt. (Adams v, Adams, 55 N. J. Eq. 42.) 
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117. What is the law as to a corporation being an 
executor ? 

A. Corporations formed under section 715 of the Code D. C. 
may act as executors in the District of Columbia. 

118. When a will is valid when made under the 
laws then in force, but afterwards the law is changed 
during the life of the testator so as to require addi- 
tional formalities in the execution of the will, what 
is the eflFect, if any, upon the will previously made? 

A. The will is invalid as it takes effect only on the death of 
the testator and the law as it then is governs and prescribes the 
formalities necessary. 

119. What are the various titles given in this 
country to the officer in charge of the Probate 
Court? 

A. Surrogate, Register of Wills, and Probate Court. 

120. Who in England had formerly the custody 

and administration of estates ? 

A. The bishops and other ecclesiastics and later the eccles- 
iastical courts. 

121. When was this abolished in England? 

A. By the Act of 1857, which abolished the ancient ecclesias- 
tical jurisdiction and conferred exclusive authority over all tes- 
tamentary matters upon the Queen, to be exercised in her name 
in a newly created court, called the Probate Court. 

122. Did ecclesiastical courts ever exist in 
America ? 
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A. No. 

123. What Court in the District of Columbia has 
appellate jurisdiction in matters of probate? 

A. The District Court of Appeals. 

124- What is an appraisement ? 

A. It is a valuation put upon the personal estate of a decedent 
by special officers appointed by the Probate Court. 

125. Are executors and administrators required 
to give bond and if so, how is the amount thereof 
determined ? 

A. Yes, executors and administrators are required to give 
bond, the amount of which is left to the discretion of the court 
in eacn case. 

126. If by a will it is directed that real and per- 
sonal estate be sold and after deducting funeral and 
other expenses the proceeds shall be distributed in 
a certain manner, what is the duty of the executor? 

A. He should follow exactly the directions contained in the 
will, as he has in such a case an implied power to tell and con. 
vey the real estate. 

127. What should te done with a will upon the 
death of the testator ? 

A. It is generally opened and read in the presence of such of 
the relatives and friends of the testator as are present, and 
should then be promptly filed in the court having charge of the 
probate of wills in the jurisdiction where the testator had his 
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legal residence at the time of his death; this court is generally 
called the Probate Court. 

128. Is there any rule as to the time within which 
a will must be offered for probate ? 

A. There is no general rule on this subject. In some States, 
the courts apply the doctrine of limitation or laches where there 
has been long delay; in others there is a public administrator 
who takes charge of and administers the estate if the person 
named as executor and the relatives fail to act within a certain 
time. (Page on Wills, sec. 316. ) 

129. Where it is not the intention of the executor 
or relatives to apply for probate of the will for some 
time after the death of the testator, when should 
the will be filed with the court ? 

A. It should, as a general rule, be filed promptly, even if pro- 
bate is not to be sought for some time. Some of the States 
provide a penalty for withholding or failing to file a will within 
a certain time after the death of the testator. (For example, 
District of Columbia Code, sec. 830. ) 

130. What steps are necessary for having a will 
admitted to probate and record by the court ? 

A. In most jurisdictions a petition in writing must be filed 
with the court where the will is filed, setting forth the date of 
testator's death, his heirs at law and next of kin, and his prop- 
erty and debts. Notice is then given to these heirs at law and 
next of kin either by personal service or by publication, and 
the witnesses to the will are called upon to prove the same. If 
everything has been regular, the court will then admit the will 
to probate and record. 
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131. If a testator's property is insufficient to pay 
all his debts and legacies, what disposition must be 

made of his property ? 

A. The debts must be paid in full before any of the estate 
can be applied to the payment of legacies. A man can no more 
after his death than during his lifetime give away his property in 
fraud of his creditors. 

I32« Does a will become operative or effective 
before it is admitted to probate and record by a com- 
petent court ? If not, when does it becomes oper- 
ative ? 

A. Under certain statutes a will cannot operate to pass title 
or become effective until it is admitted to probate and record 
by a court of competent jurisdiction, but when it has been so 
admitted, in the eyes of the law it dates back to the death of 
the testator and is considered to have been in effect from that 
time. (Page on Wills, sec. 313.) 



XI.— Will Contests. 



133. Have creditors any right to be heard in a 
contest between the next of kin and the legatees as, 
to the validity of a will? 

A. No, creditors have no right to be heard in the premises. 
(Montgomery v. Foster, 91 Ala. 613.) 

134. What constitutes undue influence ? 
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A. Undue influence is fraudulent persuasion or constraint ex- 
erted to procure a disposition of property. It usually arises 
when a person from bodily or mental infirmity enters into a 
transaction without independent advice. Such a proceeding 
will be set aside if there is any unfairness in it. 

135. What do you understand by testamentary 
capacity ? 

A. Testamentary capacity means the condition of being cap- 
able of making a will; these are being of full age and sound 
mind. 

136. Who determines the admissibility of evi- 
dence however slight tending to prove alleged un- 
due influence to invalidate a will ? 

A. The trial court. 

137. What degree of mental capacity is necessary 
to enable a testator to make a valid will ? 

A. He must have strength and clearness of mind and men:ory 
sufficient to know in general, without prompting, the nature 
and extent of the property of which he makes disposition, the 
nature of the act which he performs, and the names and iden- 
tity of those who are the proper objects of his bounty. ( Page 
on Wills, sec. 97. ) 

138. Upon what grounds can the validity of a 
will be attacked? 

A. That it was not duly executed or witnessed; that it is a 
forgery; that the testator had not reached the required age or 
did not possess the requisite mental capacity; or that the will 
was procured by fraud, undue influence, or duress. 
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139- How is objection to be made to the admis- 
sion of a will to probate and record ? 

A. By filing a written answer to the petition for probate set- 
ting forth the ground or grounds upon which the validity of the 
will is brought in question. Such an answer is called a caveat. 

140. Who is entitled to file a caveat ? 

A. Only a person who would take a larger interest in the es- 
tate in the absence of the will than if the same were admitted 
to probate or as is generally said, only a person or persons in 
interest. { Page on Wills, sec. 325. ) 

141. What is the manner of proceeding when a 
caveat is filed ? 

A. Usually what is known as issues are framed and tried by 
a jury, These issues bring before the jury the ground or 
grounds upon which it is claimed the will is mvalid. If the 
verdict is in favor of the validity of the will, it is admitted to 
probate and record; otherwise it has no validity and in effect 
there is no will. 

142. Who has the right to open and close a trial 
of issues as to the validity of a will ? 

A. The rule differs greatly. If the execution of the will is in 
issue, the proponent generally has this right, and in some 
States, he has even where there is no issue of execution, while 
some States hold that in this latter case the contestants of cave- 
ators have this right. (Page on Wills, sec. 330. ) 

143. In what jurisdiction must a will first be 
offered for probate ? 
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A. Ill that jurisdiction of which the testator was a resident at 
the time of his death, no matter where he may have died. 

144. Are declarations made by a testator near 
enough to the time of the making of his will to be 
regarded as a part of the res gestce of its execution, 
admissible to show his intention in regard to cer- 
tain dispositions? 

A. Such declarations are admissible. 

145. Are declarations of testator made to wit- 
nesses in regard to wishes and intentions admissible 
to explain a will ? 

A. Such declarations are not admissible. (Throckmorten v. 
Holt, 180 U. S. 552.) 

146. What is the paramount rule governing the 
framing of issues for submission to a jury after the 
filing of a caveat? 

A. Only one issue should be granted presenting the same 
substantial question. 

147. Can a person who receives a benefit under a 
will afterward contest it ? 

A. No, such person is estopped unless some fraud or misrep- 
resentation were practiced upon him. 
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FORM OF PETITION FOR THE PROBATE 

OF A WILL.. 



CAPTION. 

The petition of respectfully shows 

to the court: 

1. That he is a citizen of , residing 
at 

2. That late a citizen of , 
residing at , departed this life at 

on or about the day of , 

leaving him surviving a widow and as his sole heirs 
at law and next of kin the following, to-wit : 

3. That said decedent died, seized and possessed 
of the following real and personal property, all 
located at , to wit, , 
worth altogether not to exceed ; money 
in bank amounting to ; jewelry consist- 
ing of a watch and chain, estimated at ; 
and salary due at decedent's death amounting to 

; said personal property being worth 
not to exceed ; and said decedent at the 

time of his death owned no other property real or 
personal so far as your petitioner is informed and 
believes and left debts not to exceed 



35 

4- That said decedent left a last will and testa- 
ment bearing date the day of , 
which is herewith presented for probate as a will of 
real and personal estate. 

5. That petitioner is the executor named in said 
will, and as such believes himself entitled to letters 
testamentary on said estate. 

6. That said (here name the heirs at law and next 
of kin) have in writing waived service of citation 

herein and have consented that the court may act 

upon the within petition without further notice to 

them. Said waivers of citation are hereto attached, 

and made part hereof. 

Wherefore, the premises considered, your peti- 
tioner prays : 

That said will dated the day of 

may be admitted to probate and record as a will of 
real and personal and that letters testamentary 
thereon may be granted unto your petitioner ac- 
cordingly. 

And for such other and further relief as to the 
court may seem meet in the premises. 



Attorney for petitioner. 
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County of 
State of 

I, , on oath say ^hat I have read 

the foregoing petition by me subscribed and know 

the contents thereof; that the facts therein stated 

upon my personal knowledge are true, and these 

stated upon information and belief, I believe to be 

true. 



Subscribed and sworn to before me this " day 
of 



FORM OP WAIVER OF CITATION. 

We, the undersigned, being the sole heirs at law 
and next of kin of , deceased, 

and being all over the age of twenty-one years, and 
being also acquainted with the contents of the pe- 
tition of , bearing date the day 
of , to which this paper is annexed, 
do each hereby waive service of citation or publica- 
tion of advertisement so far as we and each of us 
are concerned, and consent that the court may act 



37 

upon said petition and grant the prayers thereof 
without further notice to us, or either of us. 
Witness: 



FORM OP ORDER ADMITTING A WILL TO 
PROBATE AND GRANTING LETTERS 

TESTAMENTARY. 

Upon consideration of the petition of , 

and the waivers of citation thereto attached, and it 
appearing to the court that the will of , 

deceased, dated the day of , has 

been duly filed and the execution thereof proven by 
the oath of the two subscribing witnesses thereto 
and no objection having been signified to the co t 
it is this day of , adjudged, 

ordered and decreed that said will be and the same 
is hereby admitted to probate and record as a will 
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of real and personal property and estate, and that 
letters testamentary do issue to said , 

the executor named in said will, upon his giving 
bond in the penalty of dollars, conditioned 

for the faithful performance of the trust in him re- 
posed. 



Justice. 



FORM OF WIL.L.. 

I, , do make, publish and de- 

clare the following as and for my last will and tes- 
tament, hereby revoking any and all wills and 
codicils by me at any time heretofore made. 

1. I give and devise unto my house 
at for the period of his natural life, 
and on his death unto to be his 
absolutely. 

2. I give and bequeath unto all 
my stocks and bonds now on deposit at 

3. All the rest, residue and remainder of my 
estate both real and personal of whatsoever kind, 
and wheresoever situated, I give, devise and be- 
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queath unto my beloved wife, , to be 

hers absolutely. 

I hereby nominate to be the exe- 

cutor of this my last will and testament and request 
that no bond be required of him as such. 

In witness whereof, I have hereunto set my hand 
and seal at the city of , in the State 

of , this day of 



Signed, sealed, published and declared by the 
above-named testator, as and for his last will and 
testament in the presence of us, who at his request, 
in his presence, andin the presence of each other, 
have hereunto subscribed our names as witnesses 
on the day and year hereinbefore written. 
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